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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF QUEENS 

In the Matter of the Application of 

RIVERKEEPER, INC., 

Petitioner/Plaintiff, 

-against-

NEW YORK CITY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 

Respondent/Defendant. 
X 

VERIFIED PETITION  

Index No. 

ORAL ARGUMENT 
REQUESTED 

Petitioner/Plaintiff Riverkeeper, Inc. (“Riverkeeper” or “Petitioner”) for its verified 

petition for judgment pursuant to Article 78 of the New York Civil Practice Law and Rules 

(“CPLR”) and its hybrid complaint for breach of contract and seeking a declaratory judgment 

pursuant to section 3001 of the CPLR, by its attorneys, the Pace Environmental Litigation Clinic, 

allege against Respondent/Defendant New York City Department of Environmental Protection 

(“DEP” or “Respondent”) as follows: 

PRELIMINARY STATEMENT 

1. This is a hybrid action for breach of contract, as well as for violation of the State

Environmental Quality Review Act (“SEQRA”). The claims arise from Respondent’s December 

16, 2025 agreement with third parties titled the “Fourth Supplemental Side Agreement” (the 

“Fourth Supplemental Side Agreement”), in which, among other things, Respondent commits to 

relax roughly 1,403 conservation easements covering more than 96,000 acres of protected 

properties. These properties comprise roughly 9% of the 1,600-square mile Catskill watersheds 

that provide pristine, unfiltered drinking water to 9.5 million New Yorkers. Respondent entered 

into the Fourth Supplemental Side Agreement without conducting required environmental 
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review in violation of SEQRA and, by entering into this side agreement, Respondent also 

breached separate contracts between Petitioner and Respondent, as detailed below.  

2. Respondent’s new commitments in the Fourth Supplemental Side Agreement 

change the purpose of the easements to incorporate economic goals and allow, for the first time, 

construction and operation of renewable energy and utilities infrastructure; construction of new 

roads, and for-profit sand, stone and gravel mining operations.  

3. Respondent also commits to severely limit the criteria by which new properties 

may be deemed eligible for purchase for protection under permanent land conservation 

easements.  

4. These new commitments in the Fourth Supplemental Side Agreement breach the 

strong contractual land conservation obligations expressly set forth in the landmark 1997 New 

York City Watershed Memorandum of Agreement (“1997 NYC Watershed MOA”), as well as 

other agreements to which Petitioner and Respondent, among many others, were signatories.  

5. Further, Respondent failed to complete or even commence a review of the 

potential environmental impacts of these actions pursuant to SEQRA. 

6. Accordingly, Petitioner respectfully requests that this Court find that Respondent 

has breached its contracts with Petitioner and has acted in violation of SEQRA, and therefore 

vacate Respondent’s Fourth Supplemental Side Agreement and declare it void and 

unenforceable.   

JURISDICTION AND VENUE 
 

7. This Court has jurisdiction pursuant to N.Y. C.P.L.R. sections 301, 3001, 7801, 

and 7803(3), as well as the New York Constitution, Article VI, Section 7(a). 

8. This Court further has jurisdiction pursuant to N.Y. C.P.L.R section 7803 to 

review Respondent’s failure to undertake environmental review pursuant to SEQRA. Judicial 

review is detailed within N.Y. C.P.L.R. section 7803, which gives the Court authority to grant 
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the relief sought by Petitioner. 

9. Venue in Queens County is proper per N.Y. C.P.L.R. sections 506(b) and 503(a), 

because Respondent’s principal office is located in Queens County and that is where 

Respondent took the actions challenged in this proceeding. 

PARTIES 
 

10. Petitioner Riverkeeper brings this action for itself and on behalf of its members. 

Riverkeeper is a member-supported environmental watchdog organization dedicated to 

protecting and restoring the Hudson River from source to sea and safeguarding drinking water 

supplies through advocacy rooted in community partnerships, science, and law. Since signing 

the 1997 NYC Watershed MOA, Riverkeeper has worked to safeguard and improve New York 

City’s drinking water quality and preserve the economic vitality of communities within the 

Watershed. 

11. Respondent DEP, is a New York City government agency responsible for 

protecting public health, critical quality of life issues, and the environment of New York City, 

including by collecting and treating wastewater. Mayor’s Office of Environmental 

Coordination, Support Permitting Agency, https://www.nyc.gov/site/cecm/support/department-

of-environmental-protection.page (last visited Apr. 13, 2026). DEP operates from and has its 

offices at 59-17 Junction Boulevard, Flushing, NY 11373.  

STANDING 
 

12. Petitioner Riverkeeper has standing on its own and by virtue of its members. As a 

signatory to the 1997 NYC Watershed MOA and subsequently multiple related Side 

Agreements, Riverkeeper may enforce the provisions of the agreements and sue for breach. For 

three decades, Riverkeeper has maintained this unique role to ensure that the Agreements 

succeed. A judgment in favor of Riverkeeper would remedy harms to Riverkeeper by enforcing 

the Agreements and ensuring drinking water quality remains sufficiently protected. 
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13. Riverkeeper members are also affected by the potential environmental impacts of 

modifying the conservation easements to allow for renewable energy and utility development, 

as well as increased sand, stone and gravel mining. Riverkeeper members who live near the 

conserved properties likely will have their aesthetic, recreational and environmental interests in 

the Catskill Mountains impaired by loss of green space, development of preserved lands, and 

loss of natural resources, among other injuries. These injuries are detailed in the accompanying 

member affirmation, annexed hereto as Exhibit A and incorporated herein. Further, members 

who live in New York City who draw and pay for unfiltered water from the Catskill Mountain 

watersheds face diminishment of their drinking water quality. Such diminishment could result 

in the need for a filtration plant which would cost more than $20 billion, a cost borne by New 

York City water ratepayers.  

14. A judgment in favor of Riverkeeper in this action would remedy these injuries by 

vacating the Fourth Supplemental Side Agreement and requiring Respondent to conduct proper 

environmental review if it wishes to enter into the same or a similar agreement in the future.  

STATEMENT OF FACTS 
A. Petitioner and Respondent have entered into multiple agreements 

together concerning New York City drinking water and watershed 
protection. 
 

15. On January 21, 1997, Petitioner and Respondent, among several other parties 

entered into the landmark 1997 NYC Watershed MOA, which recognized the dual goals of 

source “water protection and economic vitality within Watershed communities” and established 

a partnership in which the parties agreed “to cooperate in the development and implementation 

of a Watershed Protection Program that maintains and enhances the quality of the New York 

City drinking water supply system and the economic vitality and social character of the 

Watershed communities.” See New York City Watershed Memorandum of Agreement ¶6, Jan. 

21, 1997. A true and correct copy of this contract is annexed hereto as Exhibit B.  

FILED: QUEENS COUNTY CLERK 04/15/2026 05:10 PM INDEX NO. 711473/2026

NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 04/20/2026

4 of 18



 

16. Respondent agreed to oversee a wide array of programs to protect water quality 

while supporting local economic development. Respondent initially dedicated $300 million for 

a land acquisition program to be governed by specific program parameters and acquisition and 

conservation procedures as detailed therein. New York City Dep’t of Envtl. Protection, LAND 

ACQUISITION PROGRAM 2023-2033 LONG-TERM LAND ACQUISITION PLAN (2023), 

https://www.delcony.gov/pln/wp-content/uploads/sites/138/2022/08/FAD-4.2-LAP-Long-Term-

Plan-05-

23.pdf#:~:text=New%20York%20City%20Department%20of,Bureau%20of%20Water%20Sup

ply&text=Watershed%20Memorandum%20of%20Agreement%20(MOA).,that%20landmark%

20agreement%2C%20the%20City (last viewed Apr. 14, 2026). 

17. Pursuant to the 1997 NYC Watershed MOA, “permanent protection of land is 

achieved not only through the City’s acquisition and stewardship of real property interests, but 

by the conveyance of [Conservation Easements] to NYSDEC over lands acquired by the City in 

fee simple. Each [Conservation Easement] conveyed to NYSDEC usually includes multiple 

properties per county.” Id. 

18. Rudy Giuliani, who served as Mayor of New York at the time of its execution 

called the 1997 NYC Watershed MOA “an agreement that will serve as a national model of 

cooperation between affected parties in the service of maintaining a pure, abundant water 

supply for generations to come.” Press Release, City Delivers Watershed Agreement Payments 

(Apr. 21, 1997), https://www.nyc.gov/html/dep/html/press_releases/97-16pr.shtml.  

19. When entering the agreement, Petitioner gave up significant rights to challenge 

New York City under the Safe Drinking Water Act and other laws for insufficiently protecting 

its unfiltered surface water supply.  

20. Paragraph 48 of the 1997 NYC Watershed MOA defines Watershed 

Conservation Easement to mean: 
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an easement, covenant, restriction or other interest in real 
property, created under and subject to the provisions of 
Article 49 of the New York Environmental Conservation 
Law, which limits or restricts development, management or 
use of such real property for the purpose of maintaining the 
open space or natural condition or character of the real 
property in a manner consistent with the protection of water 
quality generally and the New York City drinking water 
supply specifically. 

21. Paragraph 82 of the 1997 NYC Watershed MOA, titled “Land Held in Perpetuity 

for Watershed Protection,” describes the process by which the City will grant conservation 

easements on all land acquired in fee under the Land Acquisition Program “to ensure that such 

land is held in perpetuity in an undeveloped state in order to protect the Watershed and the New 

York City drinking water supply.” 

22. Paragraph 83 of the 1997 NYC Watershed MOA, titled “Conservation 

Easements Held in Perpetuity for Watershed Protection,” states, “watershed Conservation 

Easements . . . acquired by or on behalf of the City under the land acquisition program set forth 

in this Agreement, shall be held in perpetuity in order to protect the Watershed and the New 

York City drinking water supply.” 

23. Under the terms of the 1997 Watershed MOA and the Land Acquisition Program 

it established, New York City has placed roughly 1,403 Conservation Easements on lands it 

owns, covering more than 96,000 acres. This land makes up roughly 9% of the 1,600 square 

mile watershed in the Catskills that provides unfiltered drinking water to roughly 9.5 New York 

City and Hudson Valley Residents. See New York City Dep’t of Envtl. Protection, All City-

Owned Fee Properties Closed between 1/1/1997 and 6/30/2024 in CAT-DEL (July 12, 2024). A 

copy of the spreadsheet is annexed hereto as Exhibit C. 

24. In 2010, based on extensive negotiations, Petitioner and Respondent, among 

other entities, reached an additional agreement on the successor to the 1997 Water Supply 

Permit, an approval from New York State Department of Environmental Conservation 
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(“NYSDEC”) necessary for Respondent’s operation of the watersheds and for water withdrawal 

(the “2010 Water Supply Permit”), which established the terms and conditions for Respondent’s 

continuation of its Land Acquisition Program through December 23, 2025 (the “2010 Side 

Agreement”). A copy of the 2010 Side Agreement is annexed hereto as Exhibit D. A copy of 

the 2010 Water Supply Permit is annexed hereto as Exhibit E. 

25. Special Conditions 6 through 10 of the 2010 Water Supply Permit set forth the 

criteria for determining what properties are eligible for purchase in fee through the 

Respondent’s Land Acquisition Program, as agreed to by all parties to the 2010 agreement. 

Such eligible properties include otherwise eligible properties in all “Priority Areas” throughout 

the Watershed as defined in paragraph six of the permit. 

26. Special Condition 29(a) of the 2010 Water Supply Permit directed Respondent to 

create “a program for acquiring Riparian Buffers in easement or fee as part of a Riparian 

Buffers Program.” This program later became known as the “Streamside Acquisition Program.” 

Special Condition 29(c) of the 2010 Water Supply Permit gave DEC authority to “make a 

written determination on whether or not [Streamside Acquisition Program] should be 

implemented and/or expanded beyond the Schoharie Reservoir Basin.” 

27. Paragraph 23 of the 2010 Side Agreement binds Respondent to the conditions of 

the 2010 Water Supply Permit: “The Parties to this Agreement intend this Agreement and the 

conditions of the 2010 Water Supply Permit to be binding and enforceable commitments.”  

28. Petitioner and Respondent, among others, also entered other agreements related 

to protection of the Watershed, including but not limited to the July 2016 Second Supplemental 

Agreement and the December 2018 Third Supplemental Side Agreement.  

B. Respondent entered into an agreement with third parties that 
undermines water quality protections and violates antecedent 
agreements between Petitioner and Respondent. 

 
29. On December 16, 2025, Respondent entered into agreement with the Catskill 
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Watershed Corporation, Coalition of Watershed Towns, and Delaware County, titled the 

“Fourth Supplemental Side Agreement.” A copy of the Fourth Supplemental Side Agreement is 

annexed as Exhibit F. Petitioner is not a party to this agreement. A copy of the redlined Model 

Conservation Easement appended to the Fourth Supplemental Side Agreement is Annexed 

hereto as Exhibit G. 

30. The terms of the 1997 NYC Watershed MOA, 2010 Side Agreement and 2010 

Water Supply Permit were valid and enforceable and well known to Respondent at the time that 

the Fourth Supplemental Side Agreement was executed. 

31. In Paragraph 1 of the Fourth Supplemental Side Agreement, Respondent 

commits to cease land purchases in Priority Areas 3 and 4, severely limiting the geographic 

criteria by which it determines eligibility for purchase, in conflict with the 2010 Side 

Agreement and paragraphs 6 through 10 of the 2010 Water Supply Permit. 

32. In Paragraph 2 of the Fourth Supplemental Side Agreement, Respondent sets 

forth several more limiting criteria and acknowledges it creates conflicts with the 2010 Water 

Supply Permit: “if there is conflict between the criteria in this Section 2 of the Agreement and 

Special Condition 9 of the 2010 Water Supply Permit, this Section 2 shall govern.” 

33. In Paragraph 1(vi) of the Fourth Supplemental Side Agreement, Respondent 

commits to several new restrictions on the Streamside Acquisition Program, effectively 

precluding DEC’s authority to decide whether to expand the program, in violation of Paragraph 

29(c) of the 2010 Water Supply Permit:  

SAP may acquire [only] any property in Priority Area 3 or 4 
for which an offer was extended by the Catskill Center for 
Conservation and Development and accepted by the 
landowner as of December 23, 2025, so long as a purchase 
agreement is fully executed by July 1, 2026. SAP may also 
acquire properties in Priority Areas 3 and 4 of the Schoharie 
Basin, except in Delaware County, if they are approved by the 
municipality of interest for SAP acquisition.  
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34. In Paragraph 3 of the Fourth Supplemental Side Agreement, Respondent 

committed to modify existing and future Conservation Easements that Respondent grants to 

DEC, in violation of Paragraphs 48, 82, and 83 of the 1997 Watershed MOA: 

Conservation Easements . . . on . . . lands held by DEP, as 
required by Paragraph 82 of the 1997 NYC Watershed 
Memorandum of Agreement, shall henceforth follow the 
amended model attached as Appendix A, (“Amended CE”), 
which shall replace the model set forth in Exhibit 9 of the 
2010 Water Supply Permit. For conservation easements 
entered into prior to the effective date of this Agreement, DEP 
agrees to provide copies of existing conservation easements 
previously granted on lands acquired under the LAP, 
conformed to incorporate the changes in the Amended CE, to 
NYSDEC in a timely fashion. The Parties shall work together 
diligently and cooperatively with DEC to ensure that all 
conservation easements entered into prior to the effective date 
of this Agreement are amended expeditiously.  

35. The Conservation Easement modifications DEP agreed to include:  

a. Paragraph 1(b): incorporating economic considerations into the “purpose” 

section; 

b. Paragraph 3(e): allowing the extraction of soil, sand and gravel; and 

c. Paragraph 4(m): allowing construction and operation of utility 

infrastructure; renewable energy generation, storage and transmission 

infrastructure; vehicle charging stations; and construction of new roads. 

36. Upon information and belief, Respondent did not complete an Environmental 

Assessment Form or make a determination of significance pursuant to SEQRA prior to entering 

the Fourth Supplemental Side Agreement. 

37. On February 13, 2026, Petitioner sent via certified mail and email a Notice of 

Material Breach of the 1997 New York City Watershed Memorandum of Agreement and 2010 

Side Agreement to Respondent and the New York State Department of Environmental 

Conservation (“DEC”), alleging that DEP violated these two agreements by entering into the 

December 2025 Fourth Supplemental Side Agreement. A copy of the Notice of Material Breach 

is annexed as Exhibit H.  
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38. Although, upon information and belief, the Watershed Protection and 

Partnership Council Executive Committee created by the 1997 NYC Watershed MOA has 

ceased meeting, Petitioner advised via email the previous members of the Committee, as well as 

individuals with authority to nominate Committee members, about the dispute between 

Petitioner and Respondent on April 13, 2026. 

LEGAL BACKGROUND 
 

39. SEQRA requires an agency to determine whether its proposed course of action 

may have a significant adverse impact on the environment prior to commencing that action. 6 

N.Y.C.R.R. § 617.7(a)(1). Pursuant to SEQRA, “[a]s early as possible in the formulation of a 

proposal for an action, the responsible agency shall make an initial determination as to whether 

an environmental impact statement need be prepared for the action.” N.Y. E.C.L. § 8-0109(4).  

40. The first step in that environmental review process is “determining whether the 

action is subject to SEQR.” 6 N.Y.C.R.R. § 617.6(a)(1)(i). Unless an Action is classified as a 

Type II action, it is subject to SEQRA. 6 N.Y.C.R.R. § 617.3(f). A limited set of Type II actions 

is listed at 6 N.Y.C.R.R. part 617.5. For all other actions, an agency must complete either a 

short or full Environmental Assessment Form. 6 N.Y.C.R.R. §§ 617.6(a)(2)-(3). 

41. For actions that are not categorized as Type II, only after completing an 

Environmental Assessment Form could an agency determine whether there might be any 

significant adverse environmental impacts. A positive finding would indicate that an 

environmental impact statement is needed. Such determinations are called “determinations of 

significance.” 6 N.Y.C.R.R. § 617.7. 

42. A determination or constructive determination of significance under SEQRA 

should be annulled when “an agency fails to take the requisite hard look and make a reasoned 

elaboration, or its determination is affected by an error of law, or its decision was not rational, or 

is arbitrary and capricious or not supported by substantial evidence.” WEOK Broad. Corp. v. 
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Plan. Bd. of Town of Lloyd, 79 N.Y.2d 373, 383 (1992) (citing N.Y. C.P.L.R. 7803(3)); Chinese 

Staff & Workers Assn. v. City of New York, 68 N.Y.2d 359, 363; see also Matter of Merson v. 

McNally, 90 N.Y.2d 742, 751 (1997) (“Where a lead agency fails to set forth a reasoned elaboration 

the determination may be annulled.”). 

AS AND FOR THE FIRST CAUSE OF ACTION 
(For Breach of Contract) 

43. The preceding paragraphs of this Petition are incorporated in this Count by 

reference as if fully set forth herein. 

44. Petitioner and Respondent entered into the 1997 NYC Watershed MOA and 

2010 Side Agreement, which agreements remain valid and in full force and effect.  

45. For more than three decades Petitioner has fully complied with its duties and 

obligations, having engaged in a good faith effort to ensure the success of those agreements in 

meeting the goals of water protection and economic vitality within Watershed communities. 

46. Respondent has breached the agreements by entering into a contract with a third 

party that commits the agency to remove critical water quality protections. 

47. Respondent committed to change the purpose of the easements to incorporate 

economic considerations, when the only allowable purpose pursuant to 1997 NYC Watershed 

MOA Paragraph 48 is “maintaining the open space or natural condition or character of the real 

property in a manner consistent with the protection of water quality generally and the New York 

City drinking water supply specifically.” 

48. Respondent committed to allow construction of utility infrastructure and 

crossings; renewable energy generation, including wind and solar facilities; storage, including 

battery storage facilities, transmission lines, and car charging stations; construction of new 

roads; and sand, stone and gravel mining operations, when 1997 NYC Watershed MOA 

paragraph 82 requires that the land be “held in perpetuity in an undeveloped state in order to 
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protect the Watershed and the New York City drinking water supply” (emphasis added). 

49. Respondent committed to curtail the Streamside Acquisition Program, 

effectively precluding the agreed upon authority of DEC to determine whether to expand the 

program, per Special Condition 29(c) of the 2010 Side Agreement.  

50. Respondent is therefore in breach of the 1997 NYC Watershed MOA and 2010 

Side Agreement. 

51. These actions significantly undermine the water protection purpose of the 1997 

NYC Watershed MOA and 2010 Side Agreement and jeopardize the health of 9.5 million New 

Yorkers.  

52. As a result of Respondent’s breaches of these agreements, Petitioner is entitled to 

a specific performance remedy compelling Respondent to proceed in compliance with the two 

agreements.  

AS AND FOR THE SECOND CAUSE OF ACTION 
(Alternatively, For Promissory Estoppel) 

53. In the alternative, Respondent is liable to Riverkeeper for promissory estoppel. 

Respondent sufficiently and unambiguously promised to protect lands it purchased in fee in the 

watershed “in an undeveloped state.” Respondent further sufficiently and unambiguously 

promised to employ the terms of the 2010 Water Supply Permit in determining what lands 

within the New York City Watershed are eligible for purchase and conservation.  

54. Petitioner’s reliance on these promises was foreseeable by Respondent because 

Respondent meets with Petitioner multiple times each year to discuss these programs and the 

status of the Watershed and is aware that Petitioner believes land conservation is one of, if not 

the most, critical aspect of protecting the unfiltered water supply for 9.5 million New Yorkers. 

55. As a result of Respondent’s promises Petitioner has forgone legal actions that 

would otherwise ensure New York City’s unfiltered drinking water supply is and remains safe 
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for consumption. Petitioner has also forgone any land conservation activities in reliance upon 

Respondent’s land conservation policies and procedures. 

56. To avoid injustice, Petitioner respectfully requests that this Court order 

Respondent to comply with these promises and further order specific performance of the 1997 

NYC Watershed MOA and 2010 Side Agreement. 

AS AND FOR THE THIRD CAUSE OF ACTION 
(For Declaratory Relief) 

 
57. The preceding paragraphs of this Petition are incorporated in this Count by 

reference as if fully set forth herein. 

58. Petitioner seeks a declaratory judgment to resolve questions concerning the 

respective rights, obligations, and duties of Petitioner and Respondent under the 1997 NYC 

Watershed MOA and 2010 Side Agreement.  

59. The controversy between Petitioner and Respondent is ripe for judicial review 

because an actual case or justiciable controversy exists, as Respondent purports to have entered 

into a binding contract with third parties that conflicts with the terms of two antecedent 

contracts between Petitioner and Respondent, among others. 

60. The controversy is of sufficient immediacy to justify the issuance of declaratory 

relief.  

61. The issuance of declaratory relief by this Court will terminate some or all of the 

existing controversy between the parties and will provide certainty to the parties with respect to 

their rights and obligations under the agreements. 

62. By reason of the foregoing, Petitioner is entitled to a declaratory judgment 

establishing the rights and obligations of the parties and determining the extent of Petitioner’s 

entitlement to specific performance of the agreements.  

63. Petitioner therefore requests a declaration by this Court that Respondent must act 
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in accordance with paragraphs 48, 82, and 83 of the 1997 NYC Watershed MOA and Paragraph 

23 of the 2010 Side Agreement and Special Conditions 6 through 10 and 29 of the 2010 Water 

Supply Permit, incorporated into the 2010 Side Agreement by reference. 

64. Accordingly, Petitioner seeks a declaration from the Court that:  

a. The Fourth Supplemental Side Agreement is invalid; 

b. Paragraph 3 in the Fourth Supplemental Side Agreement, which purports to 

commit Respondent to a course of action that will modify conservation 

easements on existing and future lands Respondent acquires in the New York 

City Watershed to allow for utilities infrastructure, renewable energy 

generation, storage, sand, stone and gravel mining, or new roads, is invalid.  

c. Paragraphs 1 and 2 of Fourth Supplemental Side Agreement, which to modify 

the criteria by which Respondent determines which lands in the New York City 

Watershed, are invalid.  

d. At the time of signing the Fourth Supplemental Side Agreement, Respondent 

was bound by the terms of the 2010 Water Supply Permit that set criteria by 

which it determined what lands in the New York City Watershed were eligible 

for purchase in the Land Acquisition Program. 

e. DEC must be afforded a meaningful opportunity to determine whether or not to 

expand the Streamside Acquisition Program as set forth in Special Condition 

29(c) of the 2010 Water Supply Permit. 

AS AND FOR THE FOURTH CAUSE OF ACTION 
(For Violation of SEQRA) 

65. The preceding paragraphs of this Petition are incorporated in this Count by 

reference as if fully set forth herein. 

66. Upon information and belief, Respondent DEP’s failure to determine the 

environmental impact significance of the Fourth Supplemental Side Agreement, in light of the 

above reasons, was arbitrary, capricious, and contrary to law. 

67. Upon information and belief, Respondent DEP failed to take a “hard look” at the 

potential significant environmental impacts associated with the Fourth Supplemental Side 
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Agreement and failed to provide a reasoned elaboration for its constructive decision not to make 

a determination of significance.   

68. SEQRA requires a lead agency to determine whether a proposed action may 

have a significant adverse impact on the environment. 6 NYCRR 617.7(a)(1).  

69. By entering into an agreement that binds the agency, it has committed 

Respondent to a definite course of future decisions and actions that may affect the environment. 

70. Respondent’s commitment to modify the existing and future conservation 

easements likely will result in the construction of utility infrastructure and crossings; renewable 

energy generation, including wind and solar facilities, storage, including battery storage 

facilities, transmission lines, and car charging stations; construction of new roads and sand, 

stone and gravel mining operations. Any one of these operations could have impacts, and 

certainly the cumulative impact of these actions across 96,000 acres in a relatively rural area 

will have an enormous impact. 

71. Respondent’s commitment to cease purchases of land in Priority Areas 3 and 4 

and narrow other criteria by which it determines which properties are eligible for land 

acquisition and conservation in perpetuity precludes it from conserving land in a large swath of 

an unfiltered drinking water supply, tying the agency’s hands when facing new and emerging 

threats to the watershed from development pressure and climate change. 

72. These actions jeopardize the water quality of the sensitive, unfiltered water 

supply depended upon by 9.5 million New Yorkers. They will also harm the local environment 

in and around Respondent’s 96,000 acres of properties held under conservation easement. 

Individuals living in and otherwise enjoying the Catskill Mountains within the New York City 

Watershed will have diminished aesthetic, recreational, and environmental enjoyment of green 

space, preserved lands, and natural resources, among other injuries, and may suffer from 

decreased local water quality in watershed streams and their tributaries, with attendant harms to 
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local flora and fauna. 

73. Respondent’s action is not classified as Type II action, 6 N.Y.C.R.R. § 617.5, 

and is therefore subject to SEQRA. 6 N.Y.C.R.R. § 617.3(f).  

74. Upon information and belief, Respondent has made no attempt to classify the 

action as a Type II action. 

75. Upon information and belief, Respondent did not determine whether the action is 

subject to SEQR, in violation of 6 N.Y.C.R.R. part 617.6(a)(1)(i).  

76. Upon information and belief, Respondent did not complete an Environmental 

Assessment form, in violation of 6 N.Y.C.R.R. parts 617.6(a)(2)-(3). 

77. Upon information and belief, Respondent did not complete a determination of 

significance regarding the action, in violation of 6 N.Y.C.R.R. § 617.7. 

78. Upon information and belief, because Respondent failed to even commence a 

review of the environmental impacts of its actions, and set forth no reasoned elaboration for its 

constructive determination that the action was not subject to SEQRA, its action to enter the 

agreement was arbitrary, capricious, and contrary to law and must be annulled. 

 

WHEREFORE, Petitioner respectfully requests judgment and injunctive relief as follows: 
 

A. Compelling Respondent to proceed in accordance with the 1997 Watershed MOA 

and 2010 Side Agreement; 

B. Declaring the Fourth Supplemental Side Agreement invalid due to a breach of 

antecedent agreements; 

C. Declaring Paragraph 3 of the Fourth Supplemental Side Agreement invalid; 

D. Declaring Paragraphs 1 and 2 of Fourth Supplemental Side Agreement invalid;  

E. Declaring that at the time of signing the Fourth Supplemental Side Agreement, 

Respondent was bound by the terms of the 1997 NYC Watershed MOA and 2010 
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Side Agreement and 2010 Water Supply Permit incorporated by reference therein; 

F. Prohibiting Respondent from entering into any agreement regarding the Streamside 

Acquisition Program for a period of 30 days to allow DEC to determine whether or 

not to expand that program;  

G. Finding that Respondent’s entry into the Fourth Supplemental Side Agreement was 

in violation of SEQRA, and therefore arbitrary, capricious and contrary to law 

pursuant to N.Y. C.P.L.R. § 7803; 

H. Ordering Respondent to facilitate a determination of significance pursuant to the 

substantive and procedural requirements of SEQRA prior to entering any similar 

agreement; 

I. Granting Petitioner any additional relief that the Court may deem just and proper. 

 

Dated: April 15, 2026 
White Plains, NY 

Respectfully submitted, 

Todd D. Ommen, Esq.  
Pace Environmental Litigation Clinic 
Elisabeth Haub School of Law  
White Plains, NY 10603 
(914) 422-4333 
tommen@law.pace.edu 

 
Attorneys for Petitioner-Plaintiff Riverkeeper, 
Inc. 
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VERIFICATION 
 

Michael Dulong, being duly sworn, deposes and says: 
 

1. I am the Legal Program Director at Riverkeeper, Inc., the Petitioner-Plaintiff 

in this hybrid Article 78 proceeding and declaratory judgment action. 

2. I am an attorney duly licensed to practice law in the courts of the State of New 

York. 

3. I have read the foregoing petition and complaint, and can state that its factual 

contents are true based upon my personal knowledge, except as to matters alleged upon 

information and belief, which matters I believe to be true based on my review of pertinent 

documents and conversations with persons with personal knowledge. 

4. I affirm this 15th day of April, 2026, under the penalties of perjury under the 

laws of New York, which may include a fine or imprisonment, that the foregoing is true, and I 

understand that this document may be filed in an action or proceeding in a court of law. 

 
 
 

Michael Dulong. Esq. 
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